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MONIKA SIMMLER* ")

THE IMPORTANCE OF PLACING BLAME: CRIMINAL LAW
AND THE STABILIZATION OF NORMS

ABSTRACT. This article argues that the function of criminal law and of punish-
ment consists in stabilizing norms by ascribing culpability. A theoretical and soci-
ological examination of the mechanism of placing blame reveals that it consists of
three elements. Blame is placed only if a capable addressee of norms is present
(personhood), if this person was in the time of offending competent enough to
question a norm (competence), and if this person actually communicated a negation
of this norm (message). If these requirements are met, an act destabilizes the norm
effectively, and punishment becomes necessary. The fault requirement therefore is
crucial for fulfilling criminal law’s function, i.e. the stabilization of norms within
society by means of punishment. In outlining the social importance of placing blame,
this article establishes a basis for both a sociological approach to and a normative
discussion regarding theories of punishment and of responsibility, and discloses that
respecting the principle of culpability is not only an expression of justice but also one
of social necessity.

I INTRODUCTION

Hundreds of years of debate about the nature of blameworthiness in
criminal law and elsewhere have not brought us any closer to
something we could call a consensus on its precise conception. A
short glance at the theoretical discussions in different legal orders
clearly confirms this impression. Still, all Western legal orders know
something called the principle of culpability or principle of fault, even
though its standing and its concrete implementation may differ from
one legal order to another. The arguments surrounding this theo-
retical debate and the doctrines potentially interfering with it (e.g.,
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strict liability) highlight that we are dealing with an issue that reflects
moral and political conflicts.

In order to shed some light on the relevance of the principle of
culpability, its claims and its legitimacy, I suggest going back to the
fundamental questions of criminal law theory: What is the social
function of the criminal law system? Why do we even have criminal
law in society? What is the purpose of punishment as its main
characteristic and what is the role of personal fault within this
framework?

As the emphasis on the system’s function already suggests, the
argument presented in this paper relies on a functional, i.e. on a
sociological analysis. This sociological analysis will be conducted
through the lens of systems theory.' This approach, which will be
outlined in short in the following, allows placing social systems and
their main features at the center of the analysis. Following this
epistemic framework of systems theory creates the possibility of
systematically identifying the social mechanisms surrounding both
punishment and the attribution of personal responsibility. In doing
so, sociological thinking is added to a debate that has been domi-
nated by traditional philosophical legal thought. Additionally, its
contribution consists in the analysis of a system that so far has not
often been in the center of attention of sociological systems theory:
criminal law.

This article thus consists of five main parts. First, it briefly ana-
lyzes criminal law as a social system, including an examination of its
function (II.). Building on that, the mechanism of placing blame as
the system’s modus operandi is analyzed in detail (I11.). After shedding
light on this mechanism and defining the relevant elements within the
process of placing blame, these descriptive sociological findings then
lay the foundation for the discussion of the way the boundaries and
the function of criminal law systemically interrelate to each other
(I'V.) as well as the discussion of the normative implications for legal
doctrine (V.). This exploration, hence, does not stop at describing
criminal law’s position within society and its operations as they can
be observed today. In disclosing the purpose of punishment and the
social importance of placing blame, it aims at contributing to a
critical reflection on criminal law and on its standing. Likewise, these
observations shall serve as a productive ground for appraising
criminal law’s doctrines concretely. After all, placing blame is not an

! This analysis relies relevantly on the author’s previous work, published in Ger-
man. See Simmler (2018).
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end in itself. It serves a specific function within our social order. This
is why it is legitimate. This is why it is important.

I FUNCTION OF CRIMINAL LAW

2.1 Systems Theory and its Capacity of Capturing the Criminal Law

Social scientific analysis of systems can be an approach that allows to
better understand, how a world of chaos and coincidences is building
and maintaining social order (R&6hl 2001, 421). So-called systems
thinking, which has been established and spread over the past
100 years in a set of very different fields of research, has also reached
legal theory, mainly based on Gunther Teubner’s (Teubner 1993) and
even more pronounced Niklas Luhmann’s (Luhmann 2004) contri-
butions. Luhmann’s approach aligns with other functionalist ap-
proaches focusing on the main assumption that social systems only
emerge because there is a need for the fulfillment of a specific function
within society.? Social systems can be seen as a result of the historical
growth of a variety of society’s conditions and as a consequence of
the need to reduce complexity (Mastronardi 2009, 171-72). Given
that, the legal system is presumed to be a sub-system of society that
originates from the need to fulfil a specific function. Therefore, the
legal system has to be conceived and analyzed with regard to the
overall system (Bleckmann 2002, 4-5). This conception offers a clear
epistemic framework. It also provides a solid foundation for a criti-
cal-emancipatory position. It does so because the empirical material
gained from observing social functioning can serve as a basis for
questioning social processes as well as their value for the social order
(Luhmann 1995a). In this sense, this lens appears to be promising
regarding the research question at hand. It can help to analyze the
function of criminal law and the requirement of personal guilt. Doing
so, the overall social order must always be borne in mind.

There are, of course, certain assumptions that go hand in hand
with accepting systems theory as an adequate benchmark. The focus

2 1t should be noted that there is an important difference between functionalist
analysis as a matter of social theory and functional or consequentialist approaches in
legal scholarship or doctrine. Neither do they depend on nor exclude each other. It is
one thing to ask for the social function of an institution and the reason for its
emergence in a sociological manner and another to imply that functionalism has to
be used in the practical application of the law. Therefore, functionalism and varieties
of instrumentalism should not be confused.
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on sociality (and therefore on interaction, i.e. more precisely on
communication as the system’s elements®) and a descriptive func-
tionalism result in a rejection of the concept of eternal truth, inde-
pendent of time, place and existing order (Amstutz & Fischer-
Lescano 2013, 9). Besides this constructivist perception, some form of
legal positivism is also inherent in an approach informed by systems
theory. The operative closure of social systems makes them a self-
determined unity.* This does not mean that influences of other sys-
tems are impossible. For example, no one would deny the importance
of the political system for criminal law. However, other systems can
only influence the law by means of structural coupling, i.e. by sys-
temic interrelations. They cannot do so by causal determination.
Therefore, the criminal law system has to be seen as a unit defining its
own function and its own boundaries within its superior system(s) —
law and society. In following its differentiation, i.e. its function, only
the system itself decides which communications are recognized as
relevant events and hence are to be considered. Based on this, the
system decides what kind of punishment, if any, results as an out-
come of the system’s procedures. This statement sets limits to ap-
proaches conceiving non-positivist causal links between e.g. the law,
legal responsibility and metaphysical morality. Especially with regard
to blameworthiness, abandoning the idea of a moral foundation and
focusing on the observation of the social purpose of the ascription of
personal fault for upholding social order instead may seem surprising
at first. Indeed, this approach seems to be merely relativist and could
be suspected to justify every possible meaning of guilt. However, this
social relativism and its inherent de-mystification of seemingly self-
evident truths are necessary for laying the grounds for the proposed
normative conception of guilt. Only such a conception is based on the
social system itself and offers guidance in accordance with the existing
social order.

Thus, the emergence and persistence of the principle of culpability
and the criminal law’s mechanism of placing blame shall primarily be
assessed as a social factum. It is necessary to accept that social sys-

3 The operation of communication should not be understood as a form of speech
act of an individual or the like. Communication in this broader sense is every
selective operation, which composes a synthesis of “information, message and
comprehension”. A certain conduct for example is already more than this basal
element, because acts are already an imputation of communication and therefore not
the smallest elements of a social system. See Luhmann (1995a, 137-75).

4 See for a discussion of system’s self-referential (autopoietic) closure Luhmann
(1995a, 37-38). The term autopoiesis was introduced by Maturana & Varela (1980).
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tems follow their functions in ways dictated by their own modalities.
So does criminal law in its distinct mechanisms of holding people
accountable, which shall be outlined here through the lens of systems
theory. The following chapters will provide an overview of the the-
ory’s main tenets. This overview is limited to what is necessary for the
research question at hand. This will provide the starting point for a
systematic analysis of the standing of culpability in criminal law and,
thus, in society.

2.2 Differentiation of Functional Systems

Systems theory focusses differentiation and builds on the guiding
difference between a system and its environment (Luhmann 1995a,
16). The aim of this method is to find the unique function, which
distinguishes a certain social system from other systems (social,
technical or psychic ones). Only these functional differentiations
make systems distinct from each other and allow for a further in-
crease in complexity. A system in this sense is a self-contained entity,
which possesses the ability to reproduce itself and to distinguish itself
from its environment in doing so. The purpose-driven relationship
and arrangement of its elements lead to a limitation of the domain of
possibilities. This conditioning reveals the specific characteristics of a
system, which is therefore in classical terminology more than the sum
of its parts (Luhmann 1995a, 22, 133; Hall & Fagen 1956, 18; Ro6hl
2001, 421-22). Thus, social systems reduce complexity by means of
selection. This selection imposes order on the infinite number of
possible events and such order is needed for social differentiation
(Luhmann 1995a, 32).

Society is a social system, the overall social system to be more
precise (Luhmann 1995a, 12, 34). It is in this society that a legal
system emerges. Grasping this legal system means understanding its
function® for the continued existence of society. The point of refer-
ence of a functional analysis consequently lies in the superior system.
Why did society differentiate a legal system? What purpose does it
serve? Why is there a statutory standardization and what is its role in

> There is a wide use of the term function in different scientific fields. I use it to
describe the contribution of a certain social institution with regard to a specific need
of society as the overall social system. Therefore, the idea of a function is one of
social theory. About this classic sociological use of the term as a matter of functional
analysis, see, e.g., Luhmann (1995a, 52-58) and Merton (1957). I furthermore use the
terms purpose and aim synonymously and likewise not in a normatively loaded
understanding.
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organizing social order? What distinguishes this function from other
modes of order? These questions cannot only be asked for the legal
system as a sub-system of society, but also for the criminal law sys-
tem, which constitutes a sub-system of the legal system.®

Talcott Parsons, one of the founders of modern sociological sys-
tems theory, identifies the law as one way of social control and con-
sequently social integration as the main purpose of law (Parsons 1962,
56). While Parsons only provided a very abstract definition of norms
and standardization, Luhmann stated in a very detailed manner how
normalization of behavior and mutual orientation regarding norms
are placed at the center of the functional emergence of the legal
system. In his conception, the function of the law is the systemic
(counterfactual) stabilization of normative expectations allowing the
emergence of social order with a high degree of complexity (Luhmann
2004, 142-72). The constituting element of the legal system is every
communication that is oriented towards a differentiation by means of
the binary code legal/illegal. Every operation that is not oriented
towards this code belongs to the system’s environment. According to
Luhmann, this mode of operation and aim allows the legal system to
operatively distinguish itself from other social systems (Luhmann
2004, 173-96).

Criminal law, too, like every other social (sub-)system, is defined
not only by means of its function but also by the possibility of dif-
ferentiating itself from its environment (Luhmann 1995a, 16-19, 176).
As a key of systems analysis, this boundary does not mark a complete
break in connections or interrelations, but sets a decisive threshold,
which characterizes the distinctiveness of a system and which cannot
be crossed without a change in process conditions (Luhmann 1995a,
17). Of course, as will be discussed later, the function of a system and
its boundary stand in close interrelation. Still, the boundary itself
plays an important role not only in defining possible dependence and
interaction of criminal law with its social environment, for example
its structural coupling (Luhmann 1992, 13) with the political system
or the moral system of a society, but also in defining criminal law’s
limits regarding other areas of law following another, distinctive

® It should already have become clear that system in that sense does not refer to
the system of legal doctrine (e.g. the structure of offenses) or the system of penal
provisions in statutes, but instead to a social system of communication (as elements)
regarding a certain function. The previous mentioned structures are rather a result of
the increased request of the social system to organize its elements to fulfil its aim. On
the essence of legal dogmatics from this functional perspective, see generally Luh-
mann (2004, 257-58).
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function and therefore presenting different sub-systems of the legal
system. Hence, it must be clarified subsequently what the distinctive
function of criminal law is. This allows to determine the relevant
boundaries and to differentiate criminal law from other legal and
non-legal systems.

2.3 Normative Expectations and their Stabilization

The ‘“‘normative construction of society” (Popitz 1980) originates
from a phenomenon Luhmann (1995a, 103) — taking up Parsons
(1951) — introduces as double contingency, which he calls the basic
condition for social interaction per se. Understanding this phe-
nomenon means not only understanding socialization but also
understanding the emergence of a legal system in society. Contin-
gency is what is “‘neither necessary nor impossible”, and what is
therefore “‘just what it is (or was or will be), though it could also be
otherwise” (Luhmann 1995a, 106). Consequently, the term refers to
something that exists in the light of the possibility of being otherwise
(Luhmann 1995a, 106). In the basic constellation of double contin-
gency, two systems (e.g. individuals as psychological systems), which
are not completely transparent and predictable for each other
(Luhmann calls them “‘black boxes’), come into conflict (Bleckmann
2002, 85; Luhmann 1995a, 109-12). These actors are self-determined
and, because of their non-predictability, a situation of uncertainty
arises on both sides. In case of an absence of any norms, these alter
and ego would proceed by assuming the behavior of each other by
means of mutually changing their perspective. This leads to expec-
tations on both sides and to a coordination of behavior in a situation,
which is fully contingent (Luhmann 1995a, 390). Social systems now
result from the fact that both actors experience this phenomenon of
uncertainty, which usually increases structural formation in order to
minimize contingency in the future. Actors will learn by observation
and make their behavior more and more predictable by developing
regularity and order (Luhmann 1995a, 105, 108). This order limits
contingency for future operations and allows for social formation.
Once established, this order serves as a ground for normative
expectations regarding the behavior of other actors. The resolution of
the unsatisfying situation of permanent contingency therefore results
in a coordination of behavior and conduct (Bleckmann 2002, 85).
Hence, social structures are nothing other than structures of expec-
tations (Bleckmann 2002, 109; Luhmann 1995a, 293). Such expecta-
tions become generalized and subsequently normative because the
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symptom of contingency has to be resolved and the complexity of
coordination has to be reduced (Luhmann 1995a, 97). Paradoxically,
it is this reduction of complexity that allows for a further differenti-
ation of society including an increase of social complexity in general.

The description of these mechanisms of socialization appears
widely logical. Still, it is important to go back to this fundamental
question to understand what makes not only law but criminal law a
distinct social system. As society’s “immune system’’, the legal system
owes its relevance to the described need for structuring expectations
(Luhmann 2004, 48). As I have already discussed, functional social
systems emerge in regard to a special contribution they provide for
the overall system. They have to solve a specific problem. (Luhmann
2004, 142). In a system with a potentially endless amount of alter-
native behaviors, the reduction of social complexity by means of the
standardization of norms is a necessary condition for the continua-
tion of society (Killias 1980, 31-34). Social order asks for non-arbi-
trariness (Luhmann 1974, 49). However, no social order can
guarantee the fulfillment of all arisen expectations. The disappoint-
ment of expectations as an inevitable symptom leads to difficulties for
the social order, which have to be overcome (Luhmann 1995b, 251).
This brings us to the main function of the legal system: the counter-
factual stabilization of normative expectations (Luhmann 1995b,
252).

The point of departure for this mechanism is the conception of
different types of norms. There are two kinds of expectations: cog-
nitive and normative expectations. The first type concerns expecta-
tions that are called cognitive because in the case of a disappointment
of these expectations the dissatisfaction cannot be ascribed to a
specific faulty person or conduct. This impossibility of imputation
results in the need for relearning. Since the expectation cannot be
upheld, this kind of miscalculation usually provokes a poena naturalis
and expectations have to be adjusted for the future (Jakobs 1993, 6-8;
Bleckmann 2002, 111-12). Normative expectations are a different
case (Luhmann 2004, 94, 149-53). They are upheld even if the
expectations are not met. Actors counterfactually stick to their
expectations, given that they can identify the disappointment as a
mistake, that they can ascribe this mistake to another actor and that
they can rely on the support of the social system in doing so (Jakobs
1976, 9-10; Jakobs 1993, 7). The strongest support in this counter-
factual continuation for a specific set of norms is the one offered by
law (Luhmann 2004, 142-72).
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The legal system cannot promise normative behavior. It can only
stabilize expectations by protecting the people who expect such
behavior (Luhmann 2004, 146). Without the protection of a certain
stock of norms by the legal system, social order could not persist in a
world of unbearable contingency. The law allows us to live with
unrealized expectations by protecting and upholding them even in
cases of disappointment (Luhmann 1981, 41). Labelling a disap-
pointment as a mistake is crucial for upholding normative expecta-
tions, especially in the field of criminal law. The disappointment of a
normative expectation leads to a situation of conflict. Society and
other social sub-systems make use of the legal system to resolve this
kind of conflict (Bleckmann 2002, 120-21). No other social system
can provide certainty regarding the question of whether one can rely
on social backing for a certain expectation or not. This is the dis-
tinctive and overall function of the law as a social system. The legal
system performs this function by way of operations specific to it and
by way of making decisions according to the code legal/illegal. In
performing this function, the social system acts in an autonomous
and self-determined manner (Luhmann 2004, 76-141). No other
system can answer the question of the legality or illegality of an act
and no other system can interfere with the answer to this question
once the conflict is part of the legal system. There is no ‘““other
authority in society, which can proclaim: this is legal and this is
illegal” (Luhmann 2004, 100) and therefore, nothing else can secure
the stability of normative expectations in this unique and powerful
way.

2.4 Criminal Law as a Social System

As social systems develop and thereby gain complexity, these systems
themselves differentiate into different sub-systems. In the case of the
legal system, this is commonly understood to mean a differentiation
of distinctive areas of law (Theile 2009, 57, 68). This differentiation
does not necessarily follow the systematization of the statutes itself
(Durkheim 1984, 28). A field of law can only be properly called a
social system in a functionalist sense if it has its own distinctive
function. Therefore, to ask if criminal law constitutes an own social
system demands an answer to the question of whether it serves a
social purpose, which can be distinguished from the social purpose of
other fields of law and which allows for defining clearly the bound-
aries of the system (Kleinfeld 2016, 1486). In other words, has
criminal law emerged to guarantee the stabilization of a distinct kind
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of norms? Or rather: Has it emerged to stabilize these norms in a
distinct way? The answer is yes and, not surprisingly, this stands in a
close relationship with the purpose of punishment.

The violation of a criminal provision disappoints a normative
expectation within society, which consists of the assumption that this
kind of violating conduct has not to be foreseen (Theile 2009, 81-82).
The distinctiveness of the criminal law norm compared to other
norms now lies in the prospect of a specific sanction in the case of
disappointment. This prospect relies on the specific symbolic appa-
ratus of punishment, which allows one to recognize clearly if one’s
behavioral expectations are in accordance with the law or not
(Luhmann 2004, 150). Punishment becomes a substitute for compli-
ance, which is offered by criminal law to guarantee on-going relia-
bility of expectations (Luhmann 2004, 164-65). While private law
focuses on correcting damages resulting from breached norms, the
criminal legal norm offers orientation for social interaction, pre-
venting this interaction from being an incalculable risk by means of
the threat of sanctioning in the case of non-compliance with the
normative expectation (Hornle 2013, 53).

However, every legal norm can be defined as a “‘rule of behavior to
which sanctions apply” (Durkheim 1984, 28). Private law and par-
ticularly tort law also offers a counterfactual enforcement as an an-
swer to disappointed normative expectations. However, this answer
differs depending on the position a norm has in the social order.
While the punitive answer of criminal law would, as Durkheim puts it,
rely on a harm, injury or disadvantage imposed on the perpetrator,
private law would consist of the adjustment or re-establishment of
things or in “‘restoring the previous state of affairs” (Durkheim 1984,
29). An act would only be considered criminal when it violates a
certain state of collective consciousness or common sentiments, in his
classical terminology the “‘moral consciousness of nations” (Dur-
kheim 1984, 31-34). Apart from this rather general foundation, it can
be stated in a more positivistic manner that the distinctiveness of the
criminal legal norm lies in the included threat of punishment as a
specific answer to non-compliance. Therefore, the function of the
criminal law system is to stabilize norms by means of the specific
instrument of punishment. Due to this instrument, it generally
guarantees a stronger assurance of certain norms than other legal
sub-systems will ever be able to guarantee. What norms have to be
assured with this strength is to be answered by political philosophy
(and in consequence decided by the political system due to certain
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defined needs within the social system). For the purpose of this
analysis, however, the observation is crucial that the normative
expectations, which guide the communication of the criminal law
system, are those for whose violation punishment is foreseen. Pun-
ishment therefore acts as the identity-creating element of this social
system. By using the binary code of criminal/non-criminal, the overall
function of criminal law is determining and answer the cases of
normative disappointments, which demand punishment in order to
stabilize the norm.

2.5 Purpose of Punishment

Purpose and justification of punishment are widely considered to be
the main point of departure of criminal law theory (Kleinfeld 2016,
1497). This article does not aim to offer an overview of all existing
theories of punishment. Instead, I head directly to the already pre-
sented argument that the purpose of punishment as the distinctive
feature of criminal law has to be considered within the scope of the
legal system’s overall function of stabilizing normative expectations.
While theories of retribution, deterrence, rehabilitation and inca-
pacitation surely offer important insights on the manifest and latent
contributions of criminal law, they do not address the main function
in a sociological sense.’

A norm defining a criminal offense including its specific character
of providing a threat of punishment is dedicated especially to sym-
bolically emphasize the secure fixation of expectations (Jakobs 1993,
9-10; Gomez-Jara Diez, 2005, 330). Some behavioral expectations
can only be ensured with this backup of sanctioning. As expressive
punishment theories also suggest, punishment answers a criminal
offense by calling someone to account (Duff 2001, 27-30). Punish-
ment as the system’s output counterfactually demonstrates the
validity of the norm in question and restates its meaning by defining
the conduct as mistake (Jakobs 1993, 6). Main addressees respectively
audience of criminal norms and, by extension, of the punishment are
therefore not primarily offenders or potential offenders but rather
norm-conforming citizens, whose normative order must be preserved.

7 This does not mean that other benefits of punishment should be ignored or that
these theories are of no value. Instead, they just address another level of analysis and
cannot explain the emergence of criminal law in the social system. It therefore should
be differentiated between function in a sociological sense and further contributions of
a system. This distinction is widely accepted in sociological theory; see on the
impossibility of following different key functions Luhmann (2004, 148-49).
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This results in a systems theoretical formulation of positive general
prevention (Jakobs 1976). Punishment strengthens and reactivates the
normative identity of society (Popitz 1980; Schneider 2004, 312; Ja-
kobs 2004, 491). Remaining silent after a conducted wrong would
undermine the declared meaning of the norm in question (Duff 2001,
28). Without the reinforcement through punishment, the validity of
the norm would be at risk in the future. In case of frequent recur-
rence, norms could erode and the stability of the normative structure
would be jeopardized.

Sanctioning violators guarantees the permanent reproduction of
the validity of norms. Punishment stabilizes the norm that has been
questioned. It negates what the offense communicates (Kleinfeld
2016, 1513). It compensates for the loss of confidence of the com-
munity provoked by the disappointment and maintains the norma-
tive structure. This normative structure could not be provided if
society would not manage to organize a reaction to a violation (Po-
pitz 1980, 64). This formulation of positive general prevention can be
distinguished from other theories of punishment.® It is general be-
cause it does not primarily serve as an influencing factor to the
individual offender but rather to the community as a whole. It is
positive because it counts on the reinforcement of the social bond to
strengthen the internalization of norms and to increase their accep-
tance (Baurmann 1998). This leads to its preventive effect, in the form
of the future orientation in reducing the risk of a drift of the norm
and further violations. Still, this terminology can be criticized. The
outlined preventive effect should not be misunderstood in a conse-
quentialist manner. Punishment is determined by the past. It is an
answer to something that has already occurred, a reaction to a dis-
appointment of expectations. In this sense, it is the disappointment
that triggers punishment, and not primarily the punishment’s utility
for the future. Punishment is a process of coming to terms with the
past to guarantee a future survival of the normative expectation.’
Positive general prevention can therefore also be called reconstruc-
tivism as suggested by Kleinfeld (2016, 1486—1565). This term is not

® It has to be pointed out that there is not something like one single understanding
of the concept of positive general prevention. Many different theories and works —
especially in the German literature — are using this label, sharing a main idea in their
core but not always identical concepts. See for an overview of these theories, e.g.,
Wachter (2015, 92) trying to categorize the different theories of German authors.

% 1t therefore cannot easily be categorized in the classic distinction of absolute and
relative or retributivist and consequentialist theories.
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entirely ideal, either. Of course, as we have seen, punishment is
determined to reconstruct an endangered norm. But the term can be
misread in ways that the norm is already invalidated in the case of the
offense while it is not. It is questioned and challenged, but answering
with punishment guarantees that the norm is not destructed in the
first place. Thus, the norm is preserved before reconstruction would
become necessary. Just to clarify matters, it offers stabilization, not
reconstruction. Thus, I will henceforth call the purpose of punish-
ment in line with the function of the overall legal system the stabi-
lization of norms or more precisely: the stabilization of normative
expectations.

The previous statements can be summarized as follows: Criminal
law is a distinct social system. As a sub-system of the legal system,
this sub-system’s main function is to define the cases where a nor-
mative destabilization asks for punishment and to offer this output by
using the criminal/non-criminal distinction. The purpose of punish-
ment lies in a powerful way of stabilizing normative expectations
within the social order. Punishment is an answer to a normative
disappointment and therefore determined by the past while being
aimed to serve for the future upholding of the norm. But why does
criminal law, in following this purpose, demand personal fault and
has established the principle of culpability? Is placing personal blame
indispensable for the fulfillment of criminal law’s function of nor-
mative stabilization by means of punishment? And if so, according to
which principles does the social system place it?

III MECHANISM OF PLACING BLAME

3.1 Principle of Culpability and Fault Requirement

Nulla poena sine culpa — or actus non facit reum nisi mens sit rea as it is
more often cited in English literature — is widely recognized as not
just one but rather the main guideline for criminal law. This principle
states that there cannot be a conviction without culpability. But that
is already where the consensus ends. What exactly the principle of
culpability includes, what fault in that sense really means and how
strictly it must be pursued, is probably one of the most discussed
topics in criminal law theory after all. I do not aim to reproduce all
arguments brought up in this context, reaching from general philo-
sophical debates about free will as a main fundament of guilt to
concrete questioning of the doctrines of wrongdoing. Rather, I will
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follow the functionalist analysis focusing on the substance of the
principle itself before laying out the elements and specific mechanisms
of placing blame.

As I have already discussed, the specific character of criminal law’s
answer to a breach of normative expectations consists not primarily
in compensating the advantage an offender may have gotten or to
undo the damage she or he has caused but rather in underlining the
validity of the norm for the future by communicating non-acceptance
of the breach (Jakobs 1993, 9-10, 35). Punishment is therefore
especially suited to stabilize norms by labelling a previous destabi-
lization as a mistake, a disappointment and a breach. For considering
a disappointment as a mistake, it is necessary to ascribe the desta-
bilizing communication to an actor. Only a breach, which can be
imputed to an actor, is suitable for a proceeding stabilization. If the
disappointment cannot be explained by the mistake of such an actor,
it is experienced as a cognitive disappointment, which asks for
relearning, or is not experiences as a disappointment at all, because
the validity of the norm has not been questioned and the disap-
pointment can be explained otherwise. Criminal law’s personal
imputation processes therefore arise from the distinction of nature
and meaning expressed by the offender (Jakobs 2004).

This leads us to the first essence of the principle of culpability:
Defining the cases in which a norm has been destabilized because this
destabilization can be identified as a mistake and imputed to a con-
crete actor. This component of the principle offers the justification for
(by revealing the need of) punishment in the first place. Only if a
norm is at risk for being deconstructed, which is only the case if the
disappointment can be imputed to an offender and if it cannot be
explained otherwise, punishment becomes necessary and therefore
legitimate.'® Placing blame in that sense requires certain elements.
The social system does not impute fault randomly. It follows a

19 This observation of the social functioning of criminal law and of the examined
principle can be criticized with the objection that social necessity does not serve to
Jjustify punishment as interference with individual autonomy. Indeed, the approach is
mainly sociological in that sense. However, a philosophical and therefore normative
justification can be based on that approach, too — from a liberal standpoint as well as
from a communitarian. The focus on social order and the use of punishment in
providing this order can be justified with the original value of the social system itself
or by the value of its guarantee as a necessary condition for the free individual
development. This thought cannot be further explored here, but should serve as an
idea how a normative theory could possibly lie on the grounds of this functionalist
observation.
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specific logic in doing so, which I will examine below. But before that,
I want to shortly address the second essence of the principle, which
builds on the first one. Once a case can be defined as one of normative
destabilization, the principle offers further guidance in asking for
proportionality of the punishment regarding the degree of destabi-
lization."" Only an adequate sentencing, which is proportional to the
caused destabilization, can be justified within the demands of the
principle of culpability. This second element of the principle becomes
highly relevant, especially for determining the severity of punishment.
However, it should be stated here that placing blame is primarily
something binary: There is an identified fault or there is not. There is
a threat to normative destabilization or there is not. Yet, the oper-
ations that are secondary to this primary application of the code are
not binary but rather variable. The spirit of the fault requirement in
that second sense is therefore a gradual one and in its gradation, it is
highly complex.

Understanding the mechanism of the fault requirement within the
functioning of the criminal law system asks for a further exploration
of the mechanisms guiding that requirement. It should have already
become clear that placing blame in the descriptive sense of this
examination does not necessarily have to be identical with the cate-
gories of legal scholarship and doctrine. A view on different legal
orders can support this point. In the doctrine of Common Law
countries, it is distinguished between actus reus, mens rea and de-
fenses. However, there is no clear doctrine which of these elements are
the fault elements, and which are not, mainly because the doctrine is
relevantly shaped by procedural questions and led by pragmatic
considerations. The difference between wrongfulness and blamewor-
thiness is surely known and discussed as well (Gardner 2005, 51), but
has not influenced the structure of offenses as it has for example in
German doctrine.'” In German speaking countries, this structure
contains objective elements of the offense, subjective elements of the
offense, justification and culpability. Still, there is also a lack of clear
consensus regarding the question of which elements form the faul/t-

"' This principle of proportionality is widely recognized as a touchstone of sen-
tencing. It is understood as a principle stating that punishment must stand in an
appropriate relation to the wrongdoing and fault and that punishment therefore is
limited by personal responsibility. See Ashworth (2011, 535) and Brown (2012, 109).

12 This development was mainly influenced by the so-called finale Handlungslehre,
which can be described in English as a ““teleological theory” of human action. See
Fletcher (1998, 52) and Welzel (1969).
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Figure. 1. Elements of Blameworthiness

part of the offense (e.g. if that should be understood in a broader or
narrower manner) or what culpability in that sense really means. As a
result, I will sort out my subsequent examination of the elements of
placing blame not based on the doctrinal structure of the offense, but
rather on describing the social function preceding this structure.

3.2 Elements of Blameworthiness

As we have seen, the capacity of the fault requirement consists of the
capacity of identifying the actor who has to be punished as well as of
identifying the degree of punishment necessary (Jakobs 1993, 480-81).
This imputation of culpability relies directly on the social process of
the stabilization of norms. It is only constituted by the preceding
interference with the recognition of the norm asking for a stabilization
as a response. Consequently, the role of culpability in the social system
of criminal law is to identify if there is a destabilization of a norm,
which asks for punishment, and to what extent such a destabilization is
present. Within this process, certain elements can be defined, which
form the fundamental conditions of placing blame. Looking at the
social mechanisms of the criminal law system, these can be identified as
the on-going premises of the system’s process of imputation. As the
chart below introduces, the purpose of blameworthiness is to mark the
cases in which a disappointment of normative expectations has oc-
curred due to an individual’s fault (Figure 1). Otherwise, no destabi-
lization is imminent and no punishment is necessary.

To qualify as blameworthy, the act needs to be perceived as a
communication questioning the validity of the norm (message ele-
ment ). Furthermore, this act of questioning has to be ascribed to a
person who is an adequate audience, i.e. addressee of normative
communication within the system and therefore has the capacity to
destabilize norms in the first place (personhood element). In addition,
it must be determined that the disappointment cannot be explained
otherwise than by this person’s mistake in this very concrete situa-
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tion, i.e. that the person had the situational capacities and possibil-
ities to prevent the breach in the given context (competence element).
We can only declare someone responsible for the disappointment of a
norm if these three elements are given, because it is only in this case
that such a disappointment can be explained by personal fault. Only
if we do so, a destabilization of the norm has occurred at all and
cannot be averted simply with a reference to other external causes. It
is then an attack on the validity of the norm. It is a blameworthy act
that asks for punishment as a suitable reaction in order to re-activate
the norm.

I will examine these three elements and their substance more
precisely in the following sections. However, I already endeavor to
emphasize that the arrangement of the chart and the separate dis-
cussion of the elements should not misguidedly lead to the conclusion
that there is a single order in which the elements can be placed or that
the elements are completely independent from each other. Rather, the
elements are connected and build a single process of imputation of
the communication at hand. To give an example: If the originator of
the act is a qualified sender of the destabilizing communication and
the act itself is furthermore qualified to communicate the invalidity of
the norm, but this communication can be explained otherwise, the
norm can be stabilized by the means of this other explanation and
punishment remains unnecessary. An alternative explanation means
that there is an excuse, i.e. an exceptional circumstance to take into
account, which allows to explain the disappointing act in that very
situation otherwise than by personal fault (e.g. through involuntary
intoxication). Other examples, where one of the other elements is
missing, could be easily found. Only if all of the elements are present,
the norm is successfully destabilized.

3.2.1 Personhood Element

As stated above, no element exceeds another in its importance. Still, I
will start with the personhood element as the most fundamental
condition of personal responsibility. Processes of imputation are
highly relevant in every social system. Law does not take place in
individual consciousness but rather in interaction, in communication
(Jakobs 1995, 867). Every act is nothing more than an attribution of
an operation (communication) to a certain person in the system. The
relevance of this procedure of imputation requires a closer look at the
concept of personality or personhood in social systems, and should not
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be identified automatically with an ontological understanding of
individuals. The concept of personhood is important for the discussed
theory construction. Normative expectations are only directed to-
wards persons in this systemic sense. Only addressees that are expe-
rienced as a suitable audience have the ability to disappoint the
expectations linked to them. Therefore, only actors who have a suf-
ficient quality of personhood can serve as a point of reference for
imputation and can be held responsible.'? Personhood includes a
social role and an attributed general competence (Jakobs 1995, §59;
Luhmann 1995a, 108). Personhood therefore is a social construction,
a social fact (Bleckmann 2002, 104-05). The communicative con-
struction of a normative audience is a crucial requirement for the
normative structuring of society. Personalization is therefore a
mandatory process for every type of attribution of responsibility.
There is no doubt about the relationship between the emergence of
different forms of subjectivity and personal responsibility (Farmer
2016, 164). The spirit of individual responsibility asks for a person-
alization of wrongfulness. The principle of culpability ensures this
personal reference while protecting the individual from being mobi-
lized arbitrarily. Analyzing to whom we ascribe personhood from a
criminal law perspective is often — but not necessarily — connected
with the discussion about free will as a fundament of personal
responsibility.'* Following the prevailing assumption, only an indi-
vidual who had the chance and capacity to act differently shall be
held responsible for her or his act. As already influentially stated by
Hart, a person should only be blamed if she or he had the capacity to
conform with the law’s expectations and if he or she could have
chosen to act otherwise (Barry 1999, 197; Hart 2008, 152). However,
this capacity is barely based on the fact that someone actually had a
free will and was completely undetermined in her or his actions.
Rather we attribute this capacity to a person in social interaction. In a
society structured by norms, persons are constructed addressees of
rights and duties (Jakobs 2005, 266). Criminal legal personhood is a
construction of observers, a summary of expectations (Luhmann
1995a, 111). This orientation towards personhood in social interac-
tion is not a naturalistic one. Therefore, the principles of organization
of personhood as well as the question of which capacities someone

13 Tadros has described a similar fundament of criminal responsibility and has
named it “‘status-responsibility’”’. Indeed, status and personhood are comparable
concepts. See Tadros (2005, 21).

14 This debate cannot be examined here in detail. But see, e.g., Green (2014).
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has are not to be defined ontologically (Jakobs 1976, 20, 31; Jakobs
2005, 258). The attribution of abilities is a normative procedure
within a particular social system at a given time. As such, the concept
of personhood is variable in principle.'” In this context, a number of
voices speak about something we could call normative responsiveness
or normative competence as a precondition of blameworthiness
(Hornle 2013). We only consider someone a moral and legal agent if
they understand the expectations which are addressed to them and
can understand responsibility for wrongdoing as well as the “com-
municative enterprise of punishment” (Duff 2001, 89; Keating et al.
2014, 139). We assume the members of our society to be self-refer-
ential (Teubner & Zumbansen 2000) as well as rational. Thus, only
such an addressee to whom we ascribe this very basic competence is
an addressee towards whom we hold certain normative expectations.
To underline this fact with a drastic example: We do not consider a
tree to have the chance to act differently or to fulfil normative stan-
dards. Therefore, a tree will not disappoint normative expectations. It
is simply not a person. Of course, the questions of personhood we
mainly face in criminal law are by far more complex than this
example.

The debate about personhood in criminal law is widely known in
the context of corporate liability and varies greatly among different
legal orders.'® This debate is known and will not be further outlined
here. However, there are other discussions where we deal with the
question of whether someone is a qualified person for normative
destabilization. Most legal orders do not consider children below a
certain age to be capable addressees of normative expectations and
they are not regarded to have the status of sufficiently responsible
agents (Tadros 2005, 21). If they do not comply with a norm, it is
explained by their general non-qualification and not by their personal
mistake. Apart from that, there are also stages of insanity, where we
principally consider someone not to be a capable member of com-

'S This potential of variability can be observed or at least be interestingly discussed
within the recent debate about the potential responsibility of robots or artificial
intelligence somewhen in the future. See, e.g., Gless et al. (2016) and Simmler &
Markwalder (2017); Simmler & Markwalder (2019) .

16 Most Western legal orders have meanwhile recognized the possibility of crim-
inal corporate liability, although the justifications and concrete models differ rele-
vantly. Still, for example in Germany, where the principle of culpability is upheld
very strongly, this doctrine has not been accepted yet.



166 MONIKA SIMMLER

munication and not just in regard to one concrete situation but rather
as a negation of this basic personhood.'” Whether someone is a
participant of social interaction and a full member of society in this
sense is decided in interrelationship with the quality of personhood.
Only such a full member can question a norm, and only a questioned
norm asks for punishment. Therefore, personhood is an indispens-
able element of the process of placing blame. Within the category of
blameworthiness in criminal law, the isolation of the offender as the
agent of the destabilization allows the conflict to be shifted to a sub-
system (Jakobs 1976, 13). Only offenders who are qualified as an
originator of destabilizing communication can serve this purpose.

3.2.2 Competence Element

The element I named competence element relies on the general
accountability discussed previously but contains another condition,
which is needed to call someone to account. As already pointed out,
shifting a mistake to a sub-system requires the ascribed capacity to act
differently. This is not only relevant for the general condition of
normative destabilization but rather for the judgement of the very
concrete communication at hand.'® We do not consider someone
responsible for an act if the disappointment can be explained other-
wise because of a situational excuse. Personal imputation therefore
begins with the distribution respectively the attribution of compe-
tence between the offender and other parties (Jakobs 2004). This
element is not any less relative than the preceding one. The mecha-
nisms of finding excuses for a disappointed normative expectation
allow for a certain range of assumptions, which can differ over time
as well as between different social orders. In fact, the disappointment
in these constellations emerges from a generally capable actor who
might even have questioned the norm with her or his act (for example
by voluntarily driving too fast). Therefore, the expressive behavior as
well as the originator are basically qualified to destabilize the norm.
However, there might be a lack of competence to have acted differ-
ently in that situation, and thus, we can explain the questioning of the

'7 The difficulty of drawing that line clearly shows once again that personhood is
relative and can furthermore change over time, e.g. if new neuroscientific findings
relativize certain capabilities.

18 See Tadros (2005, 124) explaining the differences between “‘status-responsibil-
ity” and ““attribution-responsibility”” by pointing out that there may be agents who
lack responsibility for their actions in general due to their status and are entitled to a
general exemption while others are only entitled to specific situational excuses as has
already been addressed within the personhood element.
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validity of the norm in other ways besides personal fault (for example
because the speeding happened in an intoxicated state).

There are certain fields of criminal law doctrine that affect this
element and that cannot be outlined here in detail. In general, most of
these topics are dealt with in the category of defenses, even though
just the excusing ones and not the justifying ones (Ashworth 2011,
541; Blomsma & Roef 2016, 157-58). The Common Law doctrine
does not draw a clear line between these two types. Still, the difference
matters regarding normative destabilization. The field of excusing
defenses concerns cases in which the act itself is wrongfully com-
mitted and is principally qualified to communicate the invalidity of
the norm (e.g. the actor wanted to drive too fast and communicated
non-respect towards the norm), but in which this communication can
be excused because of the affected reasonableness or inevitability to
act in this way. This category can contain, for example, cases of
reduced liability due to diminished capacity or insanity, excusing (but
not justifying) duress, or inevitable mistakes of law.'” These excuses
do not affect the wrongfulness of the act but they allow to present the
wrongful act in a different, better light. Therefore, they influence the
identification of the personal mistake generally as well as the iden-
tification of the extent of this personal mistake. With that said, it
becomes clear that while personhood is something binary (it is present
or it is not), competence can also be at hand gradually, what makes
this element especially relevant for the second purpose of the fault
requirement, the demand of proportionality.

What counts as a valid excuse, which is considered to ascribe the
destabilization not to the agent of the act but rather (fully or partly)
to her or his situational incapacity due to external circumstances, is,
to point that out again, highly relative and therefore a frequent topic
of debate. English and US-American criminal law can be called
comparatively strict regarding the tolerance within the competence
element.”® The attribution of normative capacities emerges from so-
cial interaction. This concerns not only general competence but also
the competence to have acted differently in a concrete situation. The
essence of the competence element for the mechanisms of placing
blame consists in differentiating the cases in which the disappointed

' On the other hand, mistakes of fact as we will see affect the sent message due to
the act and not the situational capacity of the originator.

20 For example towards mistakes of law, the acceptance of reduced insanity or
diminished capacity, which are more widely taken into account in most Civil Law
orders.
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expectation can be explained by situational circumstances from the
cases in which a personal fault is identified as an explanation and
therefore punishment becomes necessary in order to re-stabilize the
norm.

3.2.3 Message Element

After having outlined the importance of imputing the destabilizing
communication to a person within the system (personhood element)
and of the assessment that this imputation is not torpedoed by a
situational incompetence (competence element), it is important to see
as well that the purpose of placing blame is furthermore to identify
whether the communication itself is questioning and therefore
destabilizing the norm (message element). Within this category, we
deal with the subjective conditions that mark the disappointing
behavior as wrongful. Usually, these are the mens rea-elements. This
matter of fact answers the question of whether a certain information
is communicated and whether it is suited to question the validity of
the norm. While the objective elements of the offense (actus reus)
serve to identify whether a normative expectation has been disap-
pointed in the first place, this category tells us if the disappointment
destabilizes the normative structure due to the message sent by the
offender’s act. The social system identifies the offender’s wrongful
attitude towards the norm (Bleckmann 2002, 139). Only this ex-
pressed disregard affects the stability of the norm and therefore asks
for punishment in return.

Again, I want to point out that the assessment of the question of
whether there is a destabilizing communication is not an assessment
of a mental state (or its absence) in an ontological sense. However,
the impossibility of discovering the true mental state of someone does
not matter for social interaction. The key, thus, lies in understanding
the creation of social meaning and social sense (Bleckmann 2002, 147;
Jakobs 2004). To find out if an offense was committed with intent or
not means to find out what attitude towards the norm at hand was
communicated and which message has been sent. Only if a destabi-
lizing message has been communicated, someone will be called to
account. That is generally the case if the offender has acted with
intent and knowledge. In this case, she or he has willfully disap-
pointed the normative expectation, assuming that no justifying de-
fenses can be presented. Furthermore, it is the case if the offender has
acted recklessly or negligently and if she or he therefore expressed a
deficit of motivation to sufficiently respecting the norm and to
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complying with the normative expectation. There is of course a rel-
evant difference in intensity of the message, if an offender has acted
with intent and actively pursued to impair a legally protected good,
or if an offender neglected his duties and therefore has to take
responsibility for a caused damage. Both behaviors represent a vio-
lation of a norm, the later does, however, question the norm less
pronounced.

Such a message on the other hand is not sent if the person in
question has acted willfully and knowingly but the existence of special
circumstances (justifications) nevertheless allow to signify that she or
he was not questioning the validity of the norm and its stability
therefore remains untouched. Justifications are generally regarded to
result in a determination that there was no wrongful act (actus reus) in
the first place.”! This is the case, for example, if the actor intentionally
bodily injured someone else, but only did that to save her or his own
life in self-defense. The act does not communicate that she or he does
not respect the norm that one should not make use of physical harm.
The non-compliance with this expectation is not understood as a
negation of a normative expectation, because there is no such expec-
tation under these special circumstances. The actor does not endanger
the validity of a norm and no punishment is needed.

There are however defenses that affect directly the subjective ele-
ments of the offense. In these cases, an expectation is objectively
disappointed, the disappointment may however not actually com-
municate a questioning of the norm at hand. One controversial
example are mistakes of fact. In general, it is clear that an offense
committed while being mistaken with regard to a relevant fact is not
suited to destabilize a norm. When one wants to shoot an animal but
shoots a human instead, she or he does not question the norm that
people should not be killed. Not to say that this person might not
have destabilized another norm in this very example, but she or he
did not destabilize the norm concerning intentional homicide. In this
case, no punishment is needed to guarantee the stability of ¢his norm.
Consequently, no blame can be placed with regard to this norm.
However, this example outlines another characteristic of the principle
of culpability. It does not just say nulla poena sine culpa. 1t addi-
tionally states that culpability has to stand in a direct relationship
with the punishment. The punishment, which is justified by personal
fault, is the punishment that stabilizes the norm questioned by the

2! While excusatory defenses affect the blameworthiness of the defendant in
acknowledging the wrongfulness of the act. See Keating et al. (2014, 236-37).
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offender — not just any norm. If the sequence of destabilization by the
offense and stabilization by the punishment are not in line, this
purpose is not fulfilled.

It has to be discussed if these sociological observations are in line
with the classic distinction between wrongfulness and blameworthi-
ness. Indeed, the message element is concerned with both. One part of
this category is to determine if the act is wrongful in the sense that the
subjective or mens rea-elements of the offense are constitutive of
wrongfulness. Only an act communicating this wrongfulness can
disappoint a norm in the first place. This part is a process of defining
if the act is potentially suited to express a negation of a norm.
However, there is another step, where we judge if the act is not only
suited to express a negation of a norm but furthermore examine if this
is really expressed by the offender. This second part lies in the realm
of blameworthiness, if we consider the classic distinction. It is a
judgment made by the receivers of the message. Hence, these sub-
jective elements and mentes reae hold a position of double impor-
tance, although in social practice both aspects may usually be
assessed jointly.?* Assessing mens rea in a certain case is therefore not
only part of assessing the infraction of a normative expectation but
also of determining the concrete way and extent of the questioning of
the norm by the offender. Her or his responsibility for the destabi-
lizing effect of his message, or more precisely the content of the
message itself, is highly depending on the ascribed mental state.

The message element is where we decide if a destabilizing com-
munication is there or not. If such a communication is present, it is
furthermore the place where we identify its essence. Identifying the
message of course goes hand in hand with the ascription of motives
and knowledge and is therefore not independent of the assessment of
the offender’s competence. The three described elements interact with

22 1t has been discussed intensively — especially in German literature — if the dif-
ferent mental states are only to be treated as elements of wrongfulness but not of
blameworthiness. Having the function of placing blame in mind, I refuse to ignore
the importance of mens rea for the described mechanism not just in determining if
there is a wrongful act but within one breath if there is an act communicating a
questioning of the norm due to personal fault. Of course, it could be argued
otherwise in pointing out the distinction of the assessment of wrongdoing and the
value judgement of this wrongdoing. I hope that I have been clear in stating that
there is this difference, but from an expressive point of view it might be less dis-
tinctive and more interrelated than it seems. Therefore, describing the mechanism of
placing blame has to take into account not only the imputation to a competent
person but also the question of the expressed message itself and its destabilizing
potential.
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each other within the mechanism of placing blame. However, the
traditional categories used within legal doctrine (actus reus, mens rea
and defenses in the Common Law order) sometimes fail to indicate
the interrelations and dynamics of placing blame, even though they
successfully and widely represent the main questions at hand. Gen-
erally, applying these doctrines is nothing else than trying to evaluate
if there is a destabilization of a norm which gives rise to a need for
placing blame.

IV INTERRELATION OF CRIMINALIZATION, PUNISH-
MENT AND CULPABILITY

Before discussing the implications of this analysis of the mechanism
of placing blame for engaging with criminal law in scholarship and in
legal practice, I want to summarize what has been stated so far and
how these functional insights relate to each other. The function of
criminal law lies in the (counterfactual) stabilization of certain spe-
cially protected normative expectations in order to guarantee the
continued existence of these norms even in cases of disappointments.
It pursues this aim in using its specific instrument of punishment. The
distinctive feature of punishment unquestionably consists in its
extraordinary strength in stabilizing selected norms, for which e.g. the
compensation offered by tort law would not be sufficient. However,
this distinctive feature requires the imputation of personal responsi-
bility, whereas other legal systems do not rely on that mechanism of
calling someone to account due to her or his personal fault.

This functioning of criminal law is not arbitrary. As we have seen,
certain structures provide the foundations of the mechanism of
placing blame within the system. They are historically stable in their
position while being socially relative in their concrete content. The
elements I have described could be named or ordered in a different
manner. Their essence, however, lays the fundament of the criminal
law system’s operations. Every communication of this social system
seeks to answer the binary question of criminal/non-criminal as well
as to determine punishment as the system’s output. Placing blame as
the modus operandi of criminal law is therefore designed to serve the
function of criminal law, i.e. to stabilize norms by providing pun-
ishment.

This leads me to an essential paradox, which lies at the core of
criminal law: There is only a destabilization of a norm, which requires
punishment, if there is personal fault. Without fault, the disap-
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pointment can be processed otherwise. No one has to be called to
account and to be punished. Then again, personal fault requires a
destabilization of a norm. There is no need for placing blame if there
is no norm that has been challenged. Thus, personal fault and nor-
mative (de)stabilization have to be seen as an interrelated, systemic
phenomenon within the criminal law system. This interplay is
essential for the distinctiveness of the historical system, its function-
ing and its boundaries.

The remaining question is what kind of normative expectations
benefit from this special protection and, in turn, what kind of dis-
appointments ask for punishment in the first place. This is not
decided within the criminal law system but externally determined by
the political system. It is the objective of theories of criminalization to
find patterns and touchstones of which conduct should be criminal-
ized and which should not. This question cannot be outlined further
here. However, it is important to notice two things in this context.
First, it must be recognized that the question of which norms are to
be protected is a question that lies outside the process of placing
blame and therefore outside criminal law’s operation. It is predeter-
mined. Second, it is important to acknowledge that the question of
what ought to be criminalized (the question of the system’s bound-
aries) is systemically linked to the process of placing blame. This is
due to the fact that this special sequence of placing blame and sta-
bilizing norms by punishment takes place only within the boundary
of the system. That implies, additionally, that every breach of a
criminal norm must follow this special sequence, i.e. the modus op-
erandi of criminal law. If this modus of placing blame functionally is
neglected, the system’s social purpose could not be fulfilled ade-
quately and criminal law could potentially be destabilized on the long
run. Understanding this systemic interrelation leads to the conclusion
that punishment must always be the result of the process of placing
blame. When society makes use of this specific social system in order
to protect certain norms (by criminalizing their breaches), the system
will follow its operations in order to fulfill this task. That means it
will follow the principle of culpability. Only if an adequately com-
petent person questioned a norm effectively (i.e. in a blameworthy
manner), punishment is necessary and legitimate. Only if punishment
follows this principle, it can serve its purpose and stabilize norms.
Only then is placing blame functional within the criminal law system
and within society. Or, to put it otherwise: nulla poena sine culpa.
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V  DOCTRINAL IMPLICATIONS: TOWARDS SOCIOLOGI-
CAL LEGAL THOUGHT

As I have examined, the principle of culpability implies two rationales
within the system’s mechanism of placing blame: First, there must be
a destabilization of a norm, which can be explained by the offender’s
fault. If there is no disappointed norm or the disappointment does
not ask for punishment (because one of the elements is missing), we
will not place blame. Second, the principle requires a proportional
connection between the damage caused to the validity of the norm
(due to the offender’s fault) and the punishment. To follow this aim
of determining the system’s output in line with its function, the social
system’s operations include the three described elements to define if a
punishment is needed to fulfil the system’s main function and what
punishment is needed to repair the damage caused (or more precisely:
to prevent the damage in the first place). A punishment that is harsher
than it is necessary for stabilizing the normative expectation would be
not just ineffective but furthermore hard to legitimate. It would be
dysfunctional. A punishment that is not harsh enough to compensate
for the destabilization of the norm would be ineffective as well.
Punishment would fail its purpose. Punishment and blame must
therefore stand in a balanced proportion. They must be placed
functionally.

Usually, this functionality is achieved with the help of offense
constructions and legal frames, which allow identifying appropriately
if the required conditions are present in a certain case. However, there
are constructions within the doctrine of criminal law in the context of
which the capability of this appropriate identification remains con-
tested. Usually, we call these cases strict liability. This observation of
the system’s standard mechanism therefore is not only an observa-
tion, i.e. a description. As deviations and dysfunctionalities are gen-
erally possible, the call for a functional placement of blame is also an
ideal, i.e. a normative demand. The presented functional analysis and
its results can now explicitly serve as a framework to appraise such
doctrines and dogmatic constructions. Its value therefore does not
only rest on insights on the functioning of this social system. On this
basis, a functional assessment of doctrinal questions becomes possi-
ble as well.

Although such an approach cannot be developed in detail here, it
can be stated that the benchmark of such a normative evaluation of
existing doctrines based on sociological analysis — a sociological legal
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thought — would unify descriptive findings and normative reflection. It
would therefore allow criminal legal scholarship not to rely solely on
arguments of justice or injustice, but in addition on our existing social
system, its functioning, and its necessities.

This examination did however not deal with the question of how
the criminal law of an ideal world looks like (if such a world would
need a criminal law in the first place). Instead, it set out how criminal
law in Western legal orders actually function in our time. The rele-
vance of punishment for the handling of normative disappointments
and for the upholding of social order in this existing system is
undeniable. This should not mislead, however, to the conclusion that
the stabilization of norms does always include a fixation of the status
quo. Describing the functioning of society does not aim at conserving
this kind of imputing individual responsibility for all times. Evolution
and, as stated in the beginning of this article, a critical-emancipatory
confrontation remains possible and desirable. The implication of a
functional analysis of criminal law therefore does not consist in a
statement that the observed mechanisms are carved in stone. Rather,
they are our social reality at this time. They have therefore to be
taken into account whenever one is confronted with criminal law, its
theoretical foundation, its doctrines, and its interpretation.

VI CONCLUSION

Originally, the core reason for upholding the principle of culpability
was that it is supposed to prevent the state from abusing its power
over individuals and to justify punishment only on firm grounds. This
article now presented an additional argument for why upholding this
principle is important. Placing blame following this principle war-
rants that punishment is only imposed where it is necessary for the
protection of the validity of the norms in question. It therefore serves
a specific purpose regarding the social order within society.
Upholding the principle of culpability and consequently criticizing
deviating doctrines, one does not only have to rely on moral argu-
ments of individual fairness, but also finds a backup in the social
functioning of our society and its criminal law sub-system. As a main
achievement of liberal conceptions, the principle of culpability
marked the boundary between criminal law and other fields of law,
which are less coercive. Disrespecting it permanently will eventually
result in a destabilization of this social system, as it will not be able to
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fulfil the function for which society has differentiated criminal law in
the first place.

The article thus revealed that the principle of culpability is more
than solely a normative principle or an ideal. It is the criminal law
system’s basic functioning, its modus operandi. Deviating from the
standard mechanisms of placing blame is dysfunctional, i.e. it does
not serve the overall aim of stabilizing norms. The function of
criminal law, which consists in the counterfactual stabilization of
normative expectations, asks for operations that serve to determine
the system’s output (punishment) as adequately as possible, i.e. in line
with this function. Now that is where the position of placing blame is
to be located as well. It gains its importance solely with regard to the
system’s function. Placing blame and the stabilization of norms
intertwine inseparably.

This examination of the function of criminal law within society
and the subsequent analysis of the relevance of placing blame for the
fulfillment of this function can serve as a solid ground for a sys-
tematic analysis of doctrines of criminal law. The method of systems
theory and of functional analysis can generally lay the foundation for
a sociologically informed criminal law theory and a sociological legal
thought unifying descriptive and normative perspectives. This article
tried to present a first step in this direction. Revealing the stabiliza-
tion of norms by means of punishment as the function of criminal law
and the placement of individual responsibility as its key mode of
operation, this article aimed at adding to the continuing debate on
the essential questions of criminal law theory. It was shown that for
the fulfillment of criminal law’s function placing blame is not only a
useful but rather a necessary condition. Therefore, the status of
placing blame derives directly from its functional necessity and from
its social importance for the stabilization of norms.
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