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Switzerland

New Developments in Switzerland:
October 2014-September 2015

Peter Hettich and Jannick Koller*

I. Current Developments

As pointed out in the last review of developments in
Switzerland, the Swiss law on public procurement is
revised at federal and cantonal level.! Main object of
the revision is to implement the changes of the re-
vised WTO-GPA, and hence to maintain access for
Swiss companies to foreign markets. Furthermore,
the revision seeks to harmonise federal and canton-
al public procurement law.

Consultation procedures with regard to the
amendment of the relevant statutes, i.e. B6B/V6B (for
procurement at the federal level) and IV6B (for pro-
curement at the cantonal level), have been complet-
ed. Based on the results of the consultation proce-
dures, the Federal Council and the intercantonal in-
stitution for public procurement (In6B) now have to
elaborate a draft of the revised BoB/VOB respective-
ly the IV6B. The drafts are expected in the second
half of 2016.%

Il. PPPs — New Projects

1. System for Bicycle Hiring «Velo Ziiri»
in Zurich

In the city of Zurich, an automatic system for bicy-
cle hiring will be implemented in form of a PPP.
While the private partner is in charge of the plan-
ning, operation and financing of the project, the
city provides support mostly by marketing the
project and by paying a subsidy. Ownership of the
infrastructure remains with the private partner.
The estimated investment volume amounts to six
to nine million Swiss Francs. Estimations for oper-
ational costs are about four million Swiss Francs
per year. The PPP's duration is set for five years,
with the possibility for further extension. The bi-

cycle rental shall become operational in spring
2016.°

2. Association Against Cyber Attacks

The Confederation and the association «Swiss Cyber
Experts» agreed on a PPP against cyber-attacks,
which aims to efficiently provide diagnoses in cases
of serious cyber-attacks. The PPP operates since
March 2015. The cooperation contract between the
Federal Confederation and «Swiss Cyber Experts»

initially runs for 5 years.*

3. Institute for Radiology in the Bernese
Jura

In the Bernese Jura, the public hospital «Hopital du
Jura bernois (H]B)» and a Swiss private clinic group
cooperate in the field of radiology. The contract was
concluded in September 2014 with an unlimited
term. Their joint institute became operational in
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June 2015. While the public hospital contributes its
facility in Saint-Imier (canton of Berne) and manages
the institute’s operations, the private partner ac-
quires a magnetic resonance scanner (MRI scan-
ner).’

4. «Check your Chance»

In April 2015, a private project against youth unem-
ployment was transferred to an independent associ-
ation called «Check Your Chance», which is borne by
the State Secretariat for Economic Affairs (SECO),
six NGOs and several private corporations. The
project seeks to help young people to enter into em-
ployment. «Check Your Chance» wants to improve
the occupational outlook of young people.®

5. «Tissot Arena» in Biel

The PPP of the city of Biel (canton Bern) and a pri-
vate investor to construct two new sport stadiums, a
curling arena and several sports fields in Biel is com-
pleted.” The private partner handed the stadiums,
bearing the name «Tissot Arena», over to the city of
Biel in July 2015.%
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6. Senior Center Bubenholz in Opfikon

The construction of a retirement home for senior cit-
izens in Opfikon (a PPP?), which began in April 2013,
hasbeen finished in April 2015. The contract between
the private partner and the municipality of Opfikon
will expire in 2048."°

I11. Public Procurement — New Decisions

1. Vaud: Rubbish Bags

Appeal against a decision concerning the choice of the
public procurement procedure (Ruling of 31 March
2015 by the Swiss Federal Supreme Court):

In April 2012 Tridel Corp., whose share capital is
owned by different municipalities, launched a ten-
der invitation procedure for the production, distrib-
ution and collection of rubbish bags. The Swiss Com-
petition Commission (COMCO) lodged an appeal at
the cantonal administrative court of Lausanne,
claiming that the invitation procedure illegitimate-
ly limits access to market and that an open tender
should have been carried out (art. 12 para. 2 lit. a
1V6B'"). The cantonal court dismissed the case and
COMCO appealed the decision with the Federal
Supreme Court, which supported COMCO's view. It
states that a tender procedure by invitation is insuf-
ficient, because the service contract is subject to the
GPA'?. The court dismissed Tridel's argument that
an urgent situation justified the limited tender. Ac-
cording to the court, an urgent situation is subject
to the conditions laid out in Art. XV lit. ¢ GPA and
art. 8 lit. e RLMP-VD'"?: Occurrence of an unforesee-
able event, causal link between unforeseeable event
and urgent situation, urgent situation is not caused
by the tendering authority, open tender is impossi-
ble due to the urgent situation, and invitation proce-
dure is the only possible way to restore normality. In
the case at hand, the court considered whether the
short period of time between the parliament's deci-
sion to amend legislation and the enforcement of the
new provision might establish such an urgent situa-
tion. However, Tridel Corp. initiated the invitation
procedure just one day before the amendment and
concluded the contract one day after the amend-
ment. Thus, Tridel Corp. would have had enough
time for an open tender. No urgent situation was at
hand here. Therefore, awarding the contract with a
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limited tender was in breach of Swiss Law
(BGBM'*)."?

2. Rehtobel: Winter Service

Appeal against the award decision from the commis-
sion for maintenance and operation of the municipal-
ity of Rehtobel (Ruling of 31 July 2015 by the Swiss Fed-
eral Supreme Court):

The commission for maintenance and operation
of the municipality Rehtobel (canton of Appenzell
Outer-Rhodes) launched a tender invitation proce-
dure for winter services. The contract was awarded
in August 2012. Two unsuccessful tenderers
launched an appeal against this decision, claiming
that the contract was awarded arbitrarily due to the
evaluation of two criteria: machine operator and ma-
chinery.

Concerning machine operator, the appellants not-
ed that the tendering authority arbitrarily deviated
from its evaluation system. The court agreed that a
tendering authority is generally bound to the an-
nounced criteria. Nevertheless, it is not required un-
der constitutional law to also declare sub-criteria. By
setting further sub-criteria during the evaluation
process, the tendering authority is not acting arbi-
trarily.

Regarding machinery, the appellant claimed that
the principle of transparency (Art.17 para.1 lit. f
V('ij) was infringed, as not even the plough, but al-
so the vehicle was evaluated, which differed from the
tender documents. The court held that the evaluation
of the car was implied by other criteria and thus fore-
seeable. It also held that the tendering authority dis-
poses of substantial discretion when evaluating dif-
ferent criteria.

The court concluded that the tendering authority
did not act arbitrarily, and that the award was not in
breach with Swiss law. It rejected the appeal.'”

3. Construction of the Intercantonal
Hospital Riviera Chabalais

Appeal against an award decision for construction
contract (Ruling of 4 September 2015 by the Swiss Fed-
eral Supreme Court):

This Swiss Federal Supreme Court's ruling con-
tains some interesting aspects regarding the annul-

ment of a procurement decision as well as the can-
cellation of the procurement procedure itself by the
judge. In June 2013, a call for tender in an open pro-
curement procedure for the construction of an inter-
cantonal hospital in Rennaz (canton of Vaud) was
launched. In January 2014, a private construction
company was chosen, against which the unsuccess-
ful bidders filed an appeal with the cantonal court,
which in turn annulled the decision and ordered a
complete restart of the procedure. The Federal
Supreme Court sustained the appeal against the de-
cision of the cantonal court. In its ruling, the Feder-
al Supreme Court sets out the general prerequisite
for the annulment of a procurement decision and the
restart of the procedure. The court held that a public
procurement procedure can only be annulled for im-
portant reasons in exceptional cases (ultima ratio).
In the case at hand, the court took the view that no
such important reasons for an annulment were
present.'®

4. Grisons: Art in Connection with
Architecture Project

Appeal against the cancellation of procurement pro-
cedure (Ruling of 1z June zo15 by the Swiss Federal
Supreme Court):

In a municipality in Grisons, a public procurement
procedure for art in connection with an architecture
project was cancelled after the artist won the compe-
tition. The tendering authority justified its decision
with austerity measures. The artist filed an appeal
with the cantonal administrative court seeking the
cancellation to be revoked. The Court dismissed the
appeal.
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The appellant took the decision to the Swiss Fed-
eral Supreme Court, claiming the decision was arbi-
trary and done in bad faith. The Supreme Court held
that a procurement procedure can only be cancelled
for important reasons according to Art. 13 lit. I IV6B
and Art. 25 para. 2 SubG-GR'?. The court considered
that requirements concerning an important reason
are more stringent than requirements concerning a
legitimate reason. In the case at hand, pressure for
austerity measures increased during the procure-
ment procedure. The court held that it is not arbi-
trary to assume an important reason for cancelling a
procurement procedure in order to decrease expens-
es. The cancelling was therefore lawful.*°

5. Zurich: Software

Appeal against a decision on the awarding of a con-
tract through invitation tendering procedure (Ruling
of 21 August 2015 by the Swiss Federal Supreme
Court):

In 2014, a municipality in the canton of Zurich in-
vited six companies to submit an offer for the acqui-
sition, installation and operation of a new software
infrastructure. In April 2014 the contract was award-
ed. One of the unsuccessful tenderers filed an appeal
with the cantonal administrative court of Zurich, ar-
guing i.a. that a tender invitation procedure should
not have been carried out. The cantonal court reject-
ed the appeal reasoning that the appellant was not at
a disadvantage because of the tender invitation pro-
cedure.

The COMCO filed a complaint with the Swiss Fed-
eral Supreme Court. According to COMCO, the court
should have assessed whether an open tender proce-
dure would have been appropriate.

First, the court held that the relevant thresholds
are met and that, therefore, a tender invitation pro-
cedure is not possible (Art. 12 para. 2 IV6B). Second,

19 Law on public procurement of the canton of Grisons from 10
February 2004, SubG, BR 803.300.

20 BGer 2D_18/2015.
21 BGer 2C_919/2014.

22 Federal law on public procurement of 16 December 1994, SR
172.056.1.

23 Regulation on public procurement of the canton of Geneva of 17
December 2008, RMP, L 6 05.01.

24 BGE 1401 285.

the court held that the appellant has a legitimate in-
terest to appeal; in a new procurement procedure, he
would have a chance to submit a new offer. This
would increase his chances of getting the award. In
conclusion, the administrative court of Zurich unlaw-
fully dismissed the appellant’s claim for conducting
an open procurement procedure.”'

6. Geneva: Cleaning of Public Buildings

Appeal against an award decision of the municipali-
ty of Geneva (Ruling of 24 September zo15 by the Swiss
Federal Supreme Court):

In this case, the Federal Supreme court had to deal
with public interest criteria in public procurement.
The city of Geneva launched an open tender proce-
dure for service contracts with regard to the cleaning
of public and administrative buildings. The wage lev-
el of the cleaning staff was an award criteria. The as-
sociation of cleaning and service companies as well
as some offering companies lodged an appeal against
this public tender, criticizing the criterion regarding
wage level. The cantonal court approved the appeal
and annulled the tender. It instructed the tendering
authority to launch a new tender without an award
criterion regarding wage level. The municipality
lodged an appeal against this decision claiming an
infringement of its municipal autonomy.

According to the court, a municipality enjoys cer-
tain autonomy in public procurement. However, the
municipality’s autonomy is limited regarding the
choice of award criteria not directly linked to the sub-
ject-matter of procurements. The court held that it is
not arbitrary if the cantonal court sees no direct link
between wage level and the procurement at hand.
Further, the court held that public interest factors like
wage levels may only be considered in public pro-
curement if laid down in the law. The court went on
and noted that on federal level, Art. 21 BoB* provides
a non-exhaustive list with admissible award criteria.
At cantonal level, the IV6B does not provide such a
list. Nevertheless, cantonal procurement laws may al-
low for publicinterest criteria (e.g. Art. 24 and Art. 33
RMP/GE?). Since wage levels are not embedded in
the cantonal procurement law of Geneva, the court
concluded that it is not arbitrary to see it as inadmis-
sible award criteria. Therefore, the cantonal admin-
istrative court did not infringe municipal autono-

my.2*
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7. Geneva: Security at the Airport of
Geneva

Appeal against an award decision of the Airport of
Geneva (Ruling of 9 May 2015 by the Federal Supreme
Court):

The Airport of Geneva called for tender in an open
procedure for different security tasks. An unsuccess-
tul tenderer filed an appeal against the award deci-
sion with the cantonal court and eventually with the
Swiss Federal Supreme Court. The appellant claimed
that the contract was awarded arbitrarily. The
Supreme Court rejected the appeal mostly for formal
reasons.

The court held that an appeal requires that the ap-
pellant has a reasonable chance to be awarded the
contract. In the case at hand, the appellant only was
ranked fifth, and therefore very unlikely to get the
contract awarded. As a consequence, the court de-
clared the appeal as inadmissible.?®

8. Canton of Valais: Excavation Work
and Equipment for Laying Pressure
Pipes

Appeal against a decision concerning exclusion from
a procurement procedure (Ruling of 12 February 2015
by the Swiss Federal Supreme Court):

In this case, the Swiss Federal Supreme court had
to deal with the exclusion of a tenderer in a public
procurement procedure. A municipality in the can-
ton of Valais excluded a tenderer in a procurement
procedure concerning work for excavation and
equipment for laying pressure pipes. The excluded
tenderer filed an appeal with the cantonal court of
Valais, which was rejected. With the Federal Supreme
Court, the appellant asked the court to annul the
award decision because of an arbitrary assessment
of the facts, because of excessive formalism and be-
cause of unequal treatment.

Stressing the discretion of the procuring authori-
ty, the court argued that it exercises restraint when
scrutinizing procurements. Nevertheless, in the case
at hand, the court determined the tendering author-
ity’s evaluation of references as excessive formalism.
The appellant was excluded from the procurement
procedure only because he did not use the form pro-
vided. Thus, the court admitted the appeal and an-
nulled the award decision.*®

9. Neuenburg: Combined Heat and
Power Plants (CFF)

Appeal against a decision to exclude a tenderer in pub-
lic procurement procedure (Ruling of 9 February 2015
by the Swiss Federal Supreme Court):

The city of Neuchatel called for tender for a con-
tract on the replacement of combined heat and pow-
er plants (CFF), in particular the module of heat co-
generation. In the tender documents the authority
noted, that partial tenders will be excluded from the
procedure. After reviewing the offers, one company
was excluded from procedure. The excluded compa-
ny filed an appeal with the cantonal court against its
exclusion, which was rejected. The appellant then
asked the Federal Supreme Court to annul the deci-
sion of the cantonal court, thereby seeking access to
the procurement procedure.

The Federal Supreme Court sustained the appeal,
because the appellant was excluded on grounds of a
mere formality (not filing a collective bargaining
agreement to prove adequate protection of workers
but a similar declaration). The cantonal law of the
canton of Valais authorises an exclusion of an offer
only in case of significant errors in form (Art. 23
para. 2 LCMP?). Therefore, the court held that the

exclusion constitutes excessive formalism.?®

10. Swiss Post: Procurement of Power

Appeal against award decision of the Swiss Post (Rul-
ing of 25 March 2015 by the Federal Administrative
Court):

The Swiss Federal Administrative Court’s ruling
deals with the procurement of goods or services by
entities (Swiss Post), which only partly fulfil essen-
tial services mandated by law.

The Swiss Post called for tenders for providing
power to several of its facilities. Following the award
decision, an unsuccessful tenderer filed an appeal
with the Federal Administrative Court. The Swiss

25 BGer 2C_203/2014.
26 BGer 2C_785/2014.

27 Law on public markets of the canton of Valais of 23 March 1999,
RSN 601.72.

28 BGer 2C_1078/2014.
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Post disputed the applicability of Federal Procure-
ment Law (B6B), because it does not only carry out
essential services mandated by law, but also partici-
pates in the private sector. The court held that it is
impossible to separate the supply contracts in parts
which supply power for essential services and parts
which supply power for competitive services. As a
consequence, the contract as a whole is subject to
public procurement law.*’

Against this decision of the Federal Administra-
tive Court, the Swiss Post filed an appeal with the
Swiss Federal Supreme Court, which refused to deal
with the question (no legal issue of fundamental im-
portance, Art. 83 lit. f nr. 2 BGG).*°

11. Vaud: Concession for Billboards on
Public and Private Grounds

Appeal against award decision of a concession for bill-
boards within the territory of Lausanne (Ruling of 31
August 2015 by the administrative court of the canton

of Vaud):

29 BVGer B-428/2014.
30 BGer 2C_409/2015.
31 CDAP Vaud: MPU.2015.0011.

The building department of the municipality of
Lausanne invited tenders for the renewal of the con-
cession for providing billboards within the territory
of Lausanne. A competitor filed an appeal with the
cantonal administrative court of Vaud.

The court held that the law on public procurement
is not applicable on the award of concessions. Nev-
ertheless, the law requires that cantonal and commu-
nal monopoles have to be awarded by public tender
(art. 2 para 7 BGBM). By doing this, the authority has
to respect the principles of non-discrimination and
transparency.

The court mainly had to assess the use of public
interest criteria, which are not directly linked to the
service. It held that such criteria require a legal basis
and need to be applied without discrimination. In
the case at hand, the municipality wanted to use cri-
teria referring to social responsibility, e.g. wage lev-
el, coverage rate of pension fund, work safety and
health, employment of previously unemployed per-
sons and number of young trainees. In the case at
hand, the municipality based its decision mainly on
the number of young trainees and the fact that these
trainees are located in Lausanne. The court held this
to be discriminatory and protectionist. Further, the
court held that a successful bidder cannot be chosen
because of its location in Lausanne. The court award-
ed the concession directly to the appellant.®'



