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The International Constitution



The International Constitution

• Constitutions contain:
• Institutional/organizational rules
• Value-based rules (e.g. human rights, community

rights)

• Institutional elements:
• OECD/G20/IF act as a quasi-legislator
• OECD/G20/IF have de facto executive powers –

peer review process!!
• Judicial control does really not exist

• No normative claim whether we need
more constitutional elements in the
future

• But: If tax policy becomes more global, a 
claim for more judicial control seems
persuasive
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The International Constitution
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The Past



The Past

• Permanent Court of International Justice (PCIJ) / International Court of Justice (ICJ) – Lotus, 
Nottebohm, etc. – mainly: limits of jurisdiction-to-tax

• WTO Bodies – various decisions

• Investment Arbitration – RosInvestCo UK Ltd v The Russian Federation , EnCana v Ecuador, 
etc. 

• (tax arbitration)
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The Present



Verein Klimaseniorinnen Schweiz and Others v. Switzerland
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Not covered: Art. 6 ECHR



Verein Klimaseniorinnen Schweiz and Others v. Switzerland
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Outside the margin of 
appreciation

Margin of appreciation of countries



Verein Klimaseniorinnen Schweiz and Others v. Switzerland
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550. When assessing whether a State has remained within its margin of appreciation 
(see paragraph 543 above), the Court will examine whether the competent domestic 
authorities, be it at the legislative, executive or judicial level, have had due regard to 
the need to: 
- a) adopt general measures specifying a target timeline for achieving carbon neutrality and the overall 

remaining carbon budget for the same time frame, or another equivalent method of quantification 
of future GHG emissions, in line with the overarching goal for national and/or global climate-change 
mitigation commitments; 

- b) set out intermediate GHG emissions reduction targets and pathways (by sector or other 
relevant methodologies) that are deemed capable, in principle, of meeting the overall national GHG 
reduction goals within the relevant time frames undertaken in national policies; 

- c) provide evidence showing whether they have duly complied, or are in the process of complying, 
with the relevant GHG reduction targets (see subparagraphs (a)-(b) above); 

- d) keep the relevant GHG reduction targets updated with due diligence, and based on the best 
available evidence; and 

- e) act in good time and in an appropriate and consistent manner when devising and implementing 
the relevant legislation and measures.



Verein Klimaseniorinnen Schweiz and Others v. Switzerland
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- 573. In conclusion, there were some critical lacunae in the Swiss 
authorities’ process of putting in place the relevant domestic 
regulatory framework, including a failure by them to quantify, 
through a carbon budget or otherwise, national GHG emissions 
limitations. Furthermore, the Court has noted that, as 
recognised by the relevant authorities, the State had previously 
failed to meet its past GHG emission reduction targets (see 
paragraphs 558 to 559 above). By failing to act in good time 
and in an appropriate and consistent manner regarding 
the devising, development and implementation of the 
relevant legislative and administrative framework, the 
respondent State exceeded its margin of appreciation 
and failed to comply with its positive obligations in the 
present context. 

- 574. The above findings suffice for the Court to find that there 
has been a violation of Article 8 of the Convention.



Verein Klimaseniorinnen Schweiz and Others v. Switzerland
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Outside the margin of 
appreciation

Margin of appreciation of countries

- fossil fuel subsidies
- exemption of kerosene from fuel
taxation

- speed limits for cars
- regulation regarding the use of cement in construction
- subsidizing public transport
- thermal insulation requirements



The Future



The Future
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