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Importance of Private Law
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A. Sources of Private Law
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Civil Law vs. Common Law

Legal system Main source of private law

Codes (in Switzerland: the Civil Code

ILIEL and the Code of Obligations)
Common law Case law
Hybrids Combination of codes, case law,

religious law, customary law
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Civil Law vs. Common Law Countries

m Civil Law

m Common Laws

m Customary Lawe

= Religious Laws
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Swiss Private Law: Civil Code and Code of
Obligations

Family law
Civil Code
Inheritance
law

Private law Property law
codifications

General
principles of
contract law

Code of Specific
Obligations contracts
Company law
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B. Private Law Subjects
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Natural Persons

. Every person has legal capacity (art. 11 CC)

. The ability to create rights and obligations is called the capacity to act (art. 12 et seq. CC): min. 18-year old (art.
14 CC) and capable of judgement (art. 16 CC)

Example I: 16-year old Bob wants to buy a motorcycle. Issues?

Example Il: 9-year old Susanna buys candy with money she received from her parents for doing her chores.
Issues?

&5

. Every person must have — and can only have — one legal domicile (art. 23 para. 2 CC)

Example: Fred works four days a week in St. Gallen, but spends the other three days with his family in
Zurich, where he is also a member of a tennis club.

Prof. Dr. Muller-Chen



rs
YA, University of St.Gallen

Legal EntItIeS OVGFVIeW Associations (art.

60 et seq. CC)

in the Civil Code

Foundations (art.
80 et seq. CC)

o Company limited
Legﬁl,gp;'};evi n by shares (art. 620
P et seq. CO)

Partnership limited

by shares (art. 764
et seq. CO)

in the Code of
Obligations
Limited liability

company (art. 772

et seq. CO)

Cooperative (art.
828 et seq. CO)
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C. Fundamental Principles of Contract Law
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Principle of Private Autonomy

...toform a
contract

...to ...1o
terminate choose a
or change partner at

the contract will

...to create
new types
of contracts
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Mandatory vs. Optional Provisions

* No deviation by way of

agreement
Mandatory » «Must»-provisions
E\W « Often found in rent and

employment law

; » Parties can deviate from rules
Optlonal « «should»-provision

provisions REREENYE

Prof. Dr. Muller-Chen



rs
YA, University of St.Gallen

General Provisions of Private Law: Art. 8 CC
Art. 8

Unless the law provides otherwise, the burden of proving the existence

of an alleged fact shall rest on the person who derives rights from that
fact.

Example: Amy loans 100 CHF to Ben. Ben refuses to give the 100 CHF back and

insists that it was a donation. Amy inititates court proceedings against Ben. Who
must prove what?
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D. Obligations
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Definition of an Obligation

« Legal relationship between a debtor and a creditor: the debtor is
obligated to perform, the creditor has the right to demand that

performance.
l Subjective \
rights

Absolute Relative
rights rights
I J
1 1 1 1
Intellectual Real
Real rights Pe;lsgohr][esxllty property Obligations obligatory others
rights rights
l Property \llel:’]tergnrqlght\
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Reasons for the Creation of Obligations

Infringement
of absolute
rights

Unjust
enrichment

Agency
without
authority

Other
statutory
provisions

Causes of
origin

Breach of

confidence
Case law
Culpa in

contrahendo
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Transaction Constituting an Obligation and
Disposition of the Right

Example: Marshall wants to buy a present for his wife Lily. He goes to a jewelry
store and chooses a diamond necklace. The shop assistant wraps the present while
Marshall puts the money on the counter. The shop assistant counts the money, puts
it in the register and hands the necklace to Marshall.

Transaction constituting an obligation = the commitment to buy
the object (the sales contract). The corresponding rules can be found
in the Code of Obligations.

Disposition of the right = transfer of ownership of the object. The
corresponding rules can be found in the Civil Code (property law).
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