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Why now?



1. New (global) tax proposals with extraterritorial effects
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2. The end of the source v. residence dichotomy?
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Nexus justifying
residence
taxation

Nexus justifying
source taxation

Seat of a company
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Place of effective
management

Days spent in 
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Owning something
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International law framework



What is the legal base?

Options for the legal base (prescriptive jurisdiction):

1. Customary international law
• Opinio iuris

• State practice

2. Legal precondition of the international law regime

3. Domestic legal standard

4. International treaties (e.g. friendship agreement GER-US)
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6 October 2023

What is the legal base?

Supreme Court, India, GVK Industries Ltd. & Anr. v. ITO, 
Civil Appeal No. 7796, 1 Mar. 2011
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What is the legal base?
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Austrian VwGH – 3 June 1993 - 92/16/0174



Some background: Special Rapporteur for Cape Town – Professor 
Cedric Ryngaert

• Topical Report on “Nexus and International Tax Jurisdiction” by a pre-eminent international lawyer in the 
field of State jurisdiction.

• Highlights include

‒ Explains why international law of jurisdiction is relevant for tax law

‒ What counts as the outer limits of an acceptable tax nexus?

• Explains how international law can evolve in this sphere
• What is the methodological approach that should be followed

‒ Considers 3 possible areas where acceptable nexus may be shifting in tax law:

• nationality-based jurisdiction; 
• anti-avoidance jurisdiction; and 
• market-/profit-based jurisdiction
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My personal take-aways from debates with international lawyers

1. Akehurst: “[t]he acid test of the limits of jurisdiction in international law is the presence or absence of diplomatic 
protests”

2. We need to consider the level of intervention into other territories as this is the underlying goal of limited 
jurisdiction

3. There are not a lot of customary rules left but jurisdiction is an exception
4. New rules of jurisdiction can develop!
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10 Examples



Example 1
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Country A

Country B

Is Country A allowed to tax the the rental
income sourced in Country B?

Rental income



Example 2
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Country A 

Country B

Is Country B allowed to tax the emplyoment
income sourced in Country A and paid
to a resident of Country A?

Employment income



Example 3
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Country A

Country B

ParentCo

SubCo

Interests

Is Country A allowed to tax the interests
sourced in Country B and paid to a resident
of Country B?



Example 4
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Country A

Country B

ParentCo

SubCo

Interests

Is Country B allowed to tax the interests
sourced in Country A?



Example 5
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Country A

Country B

ParentCo

SubCo

Interests

Is Country D allowed to tax the interests
sourced in Country A?

SubSubCo

SubSubSubCo

Country C

Country D



Example 6
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Country A

Country B

Is Country B allowed to tax the the interest
income sourced in Country A and paid to a resident
of Country A?

Tim (Brother)

Maria (Sister)

Interests



Example 7
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Country A

Country B

Tim owns a Sofa used by Maria.
Is Country B allowed to tax the interest
income sourced in Country A and paid to
a resident in Country A?

Tim (Brother)

Maria (Sister)

Interests



Example 8
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Country A

Country B

Tim owns SofaCo (a company resident in
State B. Is Country B allowed to tax the interest
income sourced in Country A and received by a
resident in Country A?

Tim (Brother)

Maria (Sister)

Interests

SofaCo



Example 9
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Country A

Country B

Tim owns HoldCo which owns Sofa Co
Is Country B allowed to tax the interest income
received by HoldCo?

Tim (Brother)

Maria (Sister)

Interests

SofaCo

HoldCo



Example 10
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Country A

Country B

Is Country B allowed to tax the emplyoment
Income?

Employment income



How to proceed?



Regarding Pillar 2

1. State practice?
2. Opinio iuris?
3. Diplomatic protest?
4. Level of intervention?

- Comparison to FATCA?

- Countries implement QDMTT and even worse, countries implement subsidies – high level of intervention

Both the IIR and the UTPR can be challenged in court – of course, there are easier ways (treaties!) to win
the case!
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Regarding other projects

• Pillar 1 seems in line with international law – consumption is generally a sufficient link 
• There is no protest – it is even the opposite – countries start to implement DSTs

• How is a global wealth tax enforced?

• The more global and the more interventionalist tax policy becomes, the more pressing is the need for defining 
the limits of jurisdiction

• Extraterritorial taxes are also undemocratic.

• It is time to further define the limits of jurisdiction
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General law limits on state jurisdiction to tax
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For fiscal policy making in a national setting, are there other legal sources and standards that are not confined to 
international law (but could also be present in international law)?

1. Proportionality as a universal legal norm.
2. The legal standard of reasonableness (but debated whether a general legal principle in international law)

Propositions of the General Report
• 1. The type of fiscal instrument, its purpose and its aim/s matter a great deal in the legal analysis. 
• 2. The effects of a fiscal instrument are important in this analysis.

• Fiscal self-determination of states is key!



Thank you!

(and see you in Cape Town)

peter.hongler@unisg.ch
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